testimony in this regard.  This evidence clearly supports a
finding that Mullins, as an individual, was a "person"
discriminating against Keene in violation of the Act in his
refusal to reemploy Keene except under illegal and dangerous
conditions.  See Munsey v. Smitty Baker Coal Company, Inc.,
et al, 2 FMSHRC 3463 (1980).

Finally the Complainant argues that Prestige Coal
Company inc., (Prestige) is a successor-in-interest to S&M
Coal Company and accordingly under the criteria set forth in
the Munsey decision is jointly and severally liable for
costs, damages and reinstatement in this case.  In Munsey
the Commission applied the factors used by the Federal Courts
in EEOC v. McMillan Blowdell Containers, Inc., 503 F.2d 1086,
1094 (6th Cir. 1974) for determining such liability.  These
factors are:  (1) whether the successor company had notice of
the charge, (2) the ability of the predecessor to provide
relief, (3) whether there has been a substantial continuity
of business operations, (4) whether the new employer uses the
same plant, (5) whether it uses the same or substantially the
same work force (6) whether it uses the same or substantially
the same supervisory personnel, (7) whether the same jobs
exist under substantially the same working conditions, (8)
whether it uses the same machinery, equipment, and methods of
production, and (9) whether it produces the same product.

In this case there is no dispute that Prestige continues
to produce the same product as S&M JL.e_., coal.  It is also
apparent from the record that Tolbert Mullins as president
and part owner of both S&M and Prestige (and therefore as
agent for both companies) was in a position to have notice on
behalf of Prestige of the charges by the Complainant in this
case.  It is also established that S&M is not able to provide
adequate relief to the Complainant in this case.  It is no
longer in business and has no liquid assets.  Moreover its
only unpledged assets consist of old mining equipment having
but 'little value as parts and scrap metal and having limited
marketability.

Of the eight employees presently working at Prestige
only two formerly worked for S&M.  However one of the two
employees, Monroe Nichols, was a supervisor at S&M and is a
supervisor at Prestige.  The Prestige mine is a surface mine
and S&M was an underground mine.  Accordinglytthe machinery,
equipment and methods of production differ.  The specific
jobs at Prestige are also different but many of the skills
are transferrable.  Within this framework I find on balance
that indeed Prestige is a successor-in-interest to S&M and
accordingly is jointly and severally liable for costs,
damages, reinstatement and civil penalties.

406its total work force is composed of former Sugartree employees.
